Attachment 1

o IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
CAL-FRUIT SUMA
INTERNATIONAL, ET AL.,
Plaintiffs
Civil Action No. 8~1503

. V .

UNITED STATES DEPARTMENT
OF AGRICULTURE,

—— — S t? St N v e S

Defendant. -

DECLARATION

James M. Scanlon, being duly swérn, deposes and states:

1. I am the Acting Chief of the Marketing Order
Administration Branch (MOAB), Fruit and‘Vegetable Division,
Agricﬁltural Marketing Service (AMS), United States Department
of Agriculture. In that capacity, I am assigned the responéi-
bility for the administration of the Agricultural Marketing
Agreement Act of 1937, as amended (7 U.S.C. 60l et seq.:
hereinafter the "Act"), with respect to, amonglather things,
Marketing Order No. 925 ~ Grapes Grown in a Designated Area of
Southeastern California.

2. The statements in this declaration are based upon
the knowledge and information I have as Acting Chief of the
MOAB and ﬁpon cfficial records of the MOAB, Fruit and

Vegetable Division, AMS.



in accordance with the Procedure for Requesting Inspection and

designating the Agencies to Perform Requested Inspection and

- Certification (7 C.F.R. 944.400) .

32. Import regulations for certain fruits appear in Part
944 of the regulations (7 C.F.R. Part 944). Section 944.400
establishes the designated inspection services and procedure
for obtaining inspection and certification of imported fruits,
including table grapes, regulated under section 8e of the
Agricultural Marketing Agreement Act of 1937. In addition to
specifying the conﬁent of an inspection certificate,»inspec-
tions are to be performed and certificates issued in accor-
dance with the provisions of Part 51 of the regulationé for
~ Fresh Fruits, Vegetables and Other Products (Inspection,
Cer;ificateé and Standards) (7 C.F.R. Part 51).

33. Part 51 of the regulations was promulgated pursuanﬁ
to the Agricultural Marketing Act of 1946 (7 U.S.C. § 1621 et
seq.). That Act authorizes the Department to inspectbcertain
specified agricultural commodities, including grapes. Under
that Act, such inspections are voiuntary for both domestic and
imported agricultural commodities.l The consistent interpreta-
tion of the 1946 Act by the Department has been that the
Secretary is not authorized to conduct inspections outside the
ﬁnited States. Accordingly, both domestic and imported table

grapes may be voluntarily inspected at all times of the year.

Lsee



Attachment 2

Z=\ United States Agricultural Washington,
( ) Department of Marketing D.C.
Agriculture Service 20250

Ms. Kimberly A. Hincken
953 Rustling Oaks Drive
Millersville, Maryland 21108

Dear Ms. Hincken:

This is in response to your June 1 letters to Charles Brader and
myself regarding USDA inspection of agricultural products in
foreign countries.

Inspections of fresh fruits and vegetables are presently performed
under authority of the Agricultural Marketing Act of 1946. The
thrust of this statue is to assist American agriculture, and while
inspection of imported produce is performed at U.S. destination
markets and border points, we have no authority to perform these
functions in foreign production areas.

As you are aware as a result of inquiries you have made on behalf
of Akin, Gump, Strauss, Rauer & Feld, personnel in the various
States are licensed by USDA to perform inspections under
provisions of cooperative agreements with State entities. For the
sake of convenience, USDA licensed personnel from the States of
Arizona and Texas regularly inspect and grade Mexican produce at
¢ in Mexico directly across from U.S. ports of entry.

This allows for a determination to be made immediately prior to
clearing both Mexican and U.S. customs. I am aware of no other.
similar situation. ‘

Sincerely,

%Qggﬁ,u_u

Rarl E. Torline, Chief
Fresh Products Branch
Fruit and Vegetable Division



United States Office of’ Washington, Attachment 3
4.)}) Department of General D.C.
N/ Agriculture Counsel , 20250

2 6 NOV 1982
TO: Charles R. Brader, Director

Fruit & Vegetable Division, AMS
Marketing Division

FROM: - John C. Chernauskas
. Assistant General Counsel .
Marketing Division

SUBJECT: 1Is there authority in the AMA of '46 to conduct foreign inspections

This memorandum responds to the question: does the Agricultural Marketing Act
of 1946, 7 U.S.C. 1621-1627, authorize the Secretary of Agriculture to coanduct
inspections of foreign agricultural products outside the United States. We
believe, with one possible and narrow exception, the answer is no.

Section 203(h) of the statute suthorizes the Secretary:

"(t]o inspect, certify, and identify the class, quality, quantity,
and condition of agricultural products when shipped or received in
interstate commerce .. . ."

The issue then is who did Congress intend to protect and benefit by this
provision and were foreign agricultural products meant to be covered. 1/

Although "agricultural products" is defined in §207 without reference to
location, several other sections of the Act refer to "American agricultural
products", e.g. §3202(3) and 203(a). Section 202 states that the Act is
intended, among other things, to permit the profitable and economical
distribution of the full production of "American farms" and to develop "new and
wider markets for American agricultural products". The thrust of the eatire
statute is to assist American farmers. The Senate report which accompanied the
original legislation notes that agricultural products must be successfully
marketed for the "Nation" to prosper. S. Rept. No. 1843 (July 26, 1946)
printed at p. 1584 U.S. Code Cong. and Admin. News (1946).

Section 205 of the Act authorizes the Secretary to cooperate with a wide
variety of private and governmental agencies, but not with foreign entities.

1/ There does not appear to be any case law on point, however, in discussing

=" a tort claim against an agricultural inspector, a New York Federal
District Court stated that the Congressional purpose of Section 203(h) was
to provide uniform grading of fruits and vegetables on a nationwide basis.
Haynes v. United States, 327 F. Supp. 264 (W.D.N.Y. 1970).
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Section 203(g) directs the Secretary to disseminate marketing information for
the purpose of maintaining "farm income and bringing about a balance between
production and utilization of agricultural products." This certainly
contemplates American farm income and American production. Moreover, here and
elsewhere where consumption is discussed it is in the context of effective
utilization of production. 2/

This is important to note because of the doctrine of implied authcrity. That
is, even where there is no explicit authority in a statute to do something-for
instance to conduct inspections outside the country-it has been held that
there is implied authority to do that which is reasonably necessary and
incidental to carry out the purpose of the statute. 3/ As has been
demonstrated, the Act is intended to serve the interests of American farmers,
so to be authorized foreign inspections would have to be shown to be
necessary to that goal

Inspection of fish and shellfish under section 203(h) is conducted by the
National Oceanic and Atmospheric Administration (NOAA) of the Department of
Commerce. Although they have not conducted any foreign inspections, their
attorneys have apparently advised them that they would be authorized to
inspect, in Canada, certain fish intended for eventual processing by American
processors. This may therefore fall within the exception outlined above.

We have also examined the Trade Agreements Act of 1979 to determime if it has
any impact on this question. It does not. Title IV of the Act (19 U.S.C. 2531
et seq.) requires that a Federal agency not discriminate in applying
standards-related activities with respect to imported products. Providing for
domestic inspection of an imported product would meet this requirement.

2/ (a) A purpose of the Act is to narrow "the price spread between the
producer and consumer" (§§202, 203(b)).
(b) The Secretary is directed to conduct consumer education to achieve
"greater consumption of agricultural products" (§203(f)).

3/ See United States v. Sischo, 262 U.S. 165 (1923); Phelps Dodge Corp. v.

T National Labor Relations Board, 313 U.S. 177. Concerning the parallel
authority to spend app:oprzated funds for expenses necessary and
incidental to the purpose of the appropriation, notwithstanding 31 U.S.C.
628 restricting the use of appropriated funds, see 6 Comp. Gen. 621
(1927); 17 Comp. Gen. 636 (1938); 29 Comp. Gen 421 (1950); 53 Comp. Gen.
351 (1973).

124,
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Attachment 4

UNITED STATZS DEPARTMENT OF AGRICULTURE
OFF(CE OF THZ GENIRAL COUNSEL
WASHINGTON, D.C. 20250

JUN 10 1871

Request for opinion on Rendering Inspection Service
on Foreign Dairy Plants Under Agricultural larketing
Act of 19L5

George R. Grange
Deputy Adzministrator larzeting Services
Consumer and Marketing Service

This refers to your memorandum of December 12, 1969, requesting
our opinion on the authority of C&S to grade and inspect foreizn

‘dairy products and approve the foreign plants in wahiea trhey

originate at the reguest and expense of the applicants for

such services. This matter was informally discussad with you
subsequently, but no written reply was made., You have receatly
indicated that you would like a written reply.

You mention that importers of casein, a dry milk product cade
from skim milk, have asxked CXS for inspection and approval
of certain foreiga plants that produce the casein. The rea-
sons for this request are said to be as follows:

1. USDA Meat Inspection regulations at 9 C.F.R.
318.6 provide that dry milx products which are.
intended for use as ingredients of meat focd
products shall be considered acceptadle for
such use only when prociced in a plant approved
by the Departzent undér regulations in 7 C.F.R.
Part 58.

2. The regulations of the Dairy Division at

7 C.F.R. 58.122 provide that ". . .Only dairy
products mznufactured, grocessed ard pacraged

in an aporoved plant cay be graded or imspacied. . .
Izporters wish to have foreign dairy plants approved
and imported casein graded in acecrdance with official
Uniced States standards in order that the imgcried:
casein will meet the recuireszents for use 25 an
ingredient in meat food products.

"



3. Processors and farmers in tne United States
complain that imported doiry products have an
unfeir competitive a*v: itage 1n the United States
merket since they are only sudbjeet to end procduct
inspection (curgo-v spot examination and testing)
whereas‘do:est;c dairy production, from the pro-
cessing plant to the milk used and finished pro-
duct, is reguired o meet both State and Federal
standards of sanitation. Also, since imported
deiry products are sudbject to end product in-
spection only, conswuzers of tnese products do
not receive the szme degree of protection es
they do on domestic products which have
origirated in approved plants and are graded

by the Departimeat.

Section 207 of the Agricultural Marketing Act of 1946 (7 U.S.C.
1626) defines agricultural products as including dairy .products.
Domestic dairy plants are inspected and approved by the Tejpart-
ment and their products officially graded under authority of
Sec. 203(h) of the Ag-icultural Marketing Act of 1546 (7 U.S.C.
1622(h)), which reads in part as follovs:

"The Secretary of Agriculture is directed and
authorized:

* * * * *

"(h) To inspect, certify, and identify the class,
quality, quantity, and condition of agricultural’
products when shipped or received in interstate
comnerce, under such rules and regulations as the
Secretary of Agriculture may prescribve, including
assessnent and collection of such fees as will bve
reasorable and as nearly as mey be to cover the
cost of the service rendered, to the end that
agricultural products may be marieted to the
best advan.a-e, trhattading ney ve facilitated,
and that consumers may te able to cbtain the
qQuality ﬁrOdJCu wnlch they desire, except tha

no person shall be recuired to use the service
authorized by tais sucsection.”

Section 202 (7.U.S.C. 1€21) sets forin the Con;:eesion_l
declaration of purpose with respect to the Act. It makes
clear that the purpose of the Act is to improve tac dis-
tridbuting and marketing systez so that "nev and wider



1"

marxevs ror american agriculturezl products may be develcpad.
Various subsectiocns ol Sectien 403 a2lso zake tais clear.

See, tor' exanple, Sestion 2C3(a). -
Tne lcnzslative histery of the Agriculturzl Marketing et of
1946 lizewise reveal av it was exs eeslv desicrned to assist
Are:;ca" azricultural producers by promoiing research into the
pro:leas of marketing and distribution of srmerican azricultural
oroducts. H.R. Rep. io. 2k38, 79th Cong., 24 Sess. 3, 4 (19%8).
Tnere is 20 intent expressed to extend the prograsms authorized
by tne Ac. to foreign agricultural producers.

J
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Pusthermore, in Section 203(h) Conzress authorized the Dezart-
ment only to inspect and grade "aa,acultural products wihen
shipped or received in intersiate ¢ _de-ce." The statute
does not éefine "interstate commerce." EHowever, the Federal
courts have nzd occasion to consider the rmearing of the tera
“interstate comzerce” as used in other statutes. In Sorder
Plve Line Co. v. Federal Pover Ccrmaission, 171 F. 24 149
(D.C. Cir. 1sk3), <re c urs considered tne guesiion as to
whether the export of natural gas I{roz tze United Siates

to Mexico is in in*e-suaue comterce within the meaning

of the Natural Gas Act. Tae couwrt held as fcllows:

"Interstate commarce and foreign cozmerce have
been distinct idezs ever since they ajpeared as
two concepts in tihe Constitutlion. The clause
there provides that Congress shall have power
"To regulate Comzerce with foreigm l2tions, and
azong the several States, and wi~& the Indian
Trives", "Interstate ccrmerce" does not in-
clude foreign coz=ierce, unless Congress by
definition for the purposes of a particular
statute includes then voth in the single ex-
pression. Congress nas frequently done thal.
It has also meny times applied its en_ctments
to "tmterstate and foreign ccmzerce" and is
perfeetly familiar with that expression and
that ides.

"guestions such 2s the one presented in this
e2se@ are pregerly for the Conzress., The cir-
cumstanrees upoa wiich tihsy arisze are Ilazlliar,

f establisrted meaning .

Congress uses exdressicons o
It tukes action of recogriczed implicziions; e.g.,



it strikes from 2 pending
clezr import. But the
finds a sufficicnt penwsdra o

Justify a clainm to mv-e authorily than ap-
pears upon ine face ol its grant, IV as-

serts tae extended sutno ._ty ané thus forces
the issue upon the courts. It asks the

courts to divine an intent on the part of
Congress and then to decree that the words

of the statute spell that intent. f course,
if there be a2 plain intent, or purpose, or
‘objective, the statute must te deemed (o de

in pursuit of it, and the courts will eafcrce
that view. 3But where relatively plain lan-
guaze and congressional conduct of accepted
implication point one way and the contrary
appears only through straired and complex
assunptlons and deductions, quastions whica
the adzinistrators zzy have as to the full
intent and desirable scoze of the conzressionzl
action ought to te adéressed to tae Congress.
The prime responsiviliiy for zaxing statutory
ceaning clear is on the Coagzress. It is tad
from the viewpoint of sound goverazent for

the courts to twist strange results out ol
otherwise understood expressions of the
legislature., If, perchance, the judiclary
does not reach the ovjective a2t which the
legislature aizmed, there is 2 most unde-
sirable confusion of functions of the two
branches. Such practice by the Jjudiciary

is also tad from the viewpoint of the law
generally. YWords of estadblished meaning

are given an unnatural signif cance, ard
thereafter wnenever they app2ar the law

is uncertain. The interpre i on of statues
is not like the inte-gretation a will,

wnere the person whose intent is

no longer lives and scme meaning =
his expressions nowever meaningless
contract as to0 which the sole part
in their assertions of intent or zmezning. In
those situa<ions an interpretation Is the onl
available procedure and, onze rad, is irre-
trievable. Not so in the case ol a staiule;
the Consress .s -n frequent session, its doors
open and its ¢ tees avciladle., Its pro-
cedure is no mcrc cmolicated than that of tre
couwrts. I an ui:;x;g.:_tivc acency ta 3
that the real intent and purpose of a statute

a
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is treader than or different from its teras,
it need only ask Congress for an enlargement
or clarification. Ve zre no longer in an
ace viaen sueh inguiry is impractical. Tn
wise and sound ccurse for the courts is to
give the terns ol & statute their plain
neaning, so long as the resultant eflect

is sensivle ard not in conlflict with a
discernivle purpose.”

It is our ccnclusion that the Department has no authority to
serd its representatives abroad unier the Agricultural lax
keting Act of 1948 to inspect end approve foreign éairy plants
s0 trat tneir products would then te eligivle for official
grading in the United States. Ve also know of no other

law uwider which this could be done,

~n e
D~ o

VERWIN W. KAYS, Acting
Assistant General Counsel



Attachment 5
February 19, 1982

TO: F/UD2 - To Billy
FROM: CCF - Jay S. Johnsoﬁighl
SUEJCCT ' Grading Foreign Procegssed Seafood Products

Issue: May the Seafood Inspection Service, National Marine
Fisheries Ccrvice, "yrade and mark" foreign prccessed
sealocd products?

Conclusion: 7The Seaincd Incgection Service, Lzticnal tarine
Ficherics Service, is not prohibited by either the
Agriculturel Marketino Act of 1946 or the Fish and Wildlife
Act of 1856 Ircm grad.ng foreign processed seafocd products.
Prior to periomming thia survice, howaver, the Agency nust,
as a matter of ;clicy. <4ecermine that the insgection cf
foreign rreccesscd sroduct vill further the purpcses cf boeh
the Fish amd Yildlife Act of 1956 and the Agricultural
Marketing ict of 1946.

Discussion:

The Lational Marine Plsherzes Service (INFG) seafocd
Inspection rrogrem is wvthorized by the Agriculturcl
Merhoting et (7 U.5.C, 1€22 =2t scg.) and the ¥ish and
Wildlife nct of 1956 (16 U.5.C. 742a et seq.). Cengress, in
the ish and Wildlife Act, declared that the Unitcé States
government should promcte the developrment of the dcmestic
scalood ‘1ﬁ"=try Therciore, it is possgsible tc grade and
rark -or=191 rrocessed sealicod product, only if dcing cc
will aid the dauestic seaiocd industry.

Crading and.ma*kiug foreign processed seaiced prcduct,
however, way give port ed products an advantage cver U.3.
procucsd or pr cceasec orcducta in the U.S. market place. By
grading forecign pr essed fgroduct, tha Deparwment of
Cormerce may make &orﬂlgn prccessed seafood uecre ccmpetitive
with American prccessed precduct and tnereby viclat= the
intent ¢f the Fish and Wildlife Act. This would be
especially true if the foreicn country-in which the product
is rsrocessed zubsidines the hervesting cr proceising I thas
rccuct, since the aAct man‘«tes that the programs
administeres uader its provicions protect the Alerican

- -

incduztry l:zcon. subsidized conpeting products.

o]

Secausa the Fish ard Wildlife Act does not ~rcmote aivy

R



one scgment of tnhe damestic seafood industry to the
detriment of the others, the interests of the¢ various
sectors of the fishing irdustry must be balanced against
each other before arriving at a policy decisizsn that
insrecting foreign proccssed product would promote the
interests of the domestic seafood industry.

The ncrlcultural Marketing Act (7 U.S.C. 1622 et seq.,
"AMA") prevides for the inspection and certificaticn c=
agricultural groducts (inclu@ding fish and shellfish) that
are shipred or received in interstate ccamerce. This
stetute allows the Secretary of Comrerce:

To inspect, certify, and identify the class,
duality, quantity, and condition of agricultural
products when shipped or received in interstate
cauerce, under such rules and regulations as the
Secrectary ch Ccrnarce] may nrescribe, including
assessment and colluction of such feces as will pe
reasonable ané «s nearly as may e to ccver the cest
of the secrvice rencered, to the end that
agricultural prcducts nay be marketed to the Lest
advantage, that trading may be facilitated, and that
consuncres may b2 able te obtain the qual1ty rrocduct
uhlch they desire.

. 3 - - s
Under thc p“Cbl‘l'f ci the AlLS, 2e long as the product
is nl'“cd or received in interstate ccurerce it may ke
nsiccted, certifizcd and graded.

-

Cy regulation, a scafcod product muct be inspected by
either a [epartnient of Ccrrerce emplcyee or scmeone licensed
by the Cerartment of Ccrierce to perforn seaziccd inspecticn.
erson licensed by thc Department of Comrerce to sample cr

ect a preduct may be either a Federal employce cr an

. o

..a r‘l ‘

p
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erzlicy2e Qf & State cL the United Ltutes whose a,uvcv iy

oriing with the Degartment in its inspection activities.

C CFR 260.49. The zhs-ectlon service may he burnished

llerever an inspector or liccnsed sampler is avecilable. 350
“

260.12. Although, there¢ is no present reculatcry
herity to license = foreign government emzlcyee to
rform insgcection eervices or centract with a Zorcizn
svernment to have jeirt inspectien scervices in a fcrcign
.dntry, there is no nrchxbxt*cn a,a*nst a Department oxf
Ceoimerce inmsrnector inspccting preduct in a foreign rlant.

fiter a Departmenh ingpector inspec:s foreign rrocesced
fr=duct, the prcluct can be crade‘ ené receive a grade mart.

[
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Neither the FPlsh'and WildliZe Act of 195G, tha
hgricultural HMarketing Act of 1946, nor tite existing program
regulations  prohibit the grading of fore¢ign preocessed _
seafood preduct. Prior to performing this service, however
the agency must, as a ratter of policy, ditermine that the
inspection of foreign processed product will furthoer the
purposcs of both the Pish and Wildlife Act of 195€ and the
Agricultural Marketing Act of 1946G.



Attachment 6

United States Agricultural Washington,
Department ot Marketing D.C.
Agricuiture Service 20250
JUN 2 4 1987 In reply, please refer to

AMS (#58-87)

Ms. Rinberly A. Hincken
Akin, Gump, Strauss, Hauer & Feld
1333 New Bampshire Avenue, NW
Suite 400
washington, D.C. 20036
Re: Freedom of Information Act (FOIA) Request for Documents Relating to
USDA Grading Abroad (#58-87)

Dear Ms. Hincken:

This is in reply to your Freedom of Information Act request of June 15, 1987,
which was received in this office June 17, 1987.

' The documents you request are extremely voluminous. There are approximately

51,500 inspections conducted annually in Mexico at points adjacent to the
0.S. border. Records on these inspections are maintained for five years.
Each inspection file would entail at least three documents—certificate,
notesheet, and either a preliminary report or a shipment release. Therefore,
a rough estimate of copying costs alone would be $77,500. :

You may wish to limit your request in order to limit the expense. If you
wish to do so please specify to us, in writing, what documents you
specifically reqest. If you wish to receive all of the documents covered by
your request as written, we will process your request. We wish to inform you
that the documents are maintained in several locations in the South and
Southwest .

' In view of the costs involved, we will not actually compile and begin copying

the documents until you indicate that you wish to receive all of the
documents responsive to your request and that you will pay the costs of
search and duplication. .

We look forward to hearing from you.
Sincerely,

Clarence Steinbéfg
Freedom of Information Officer
Agricultural Marketing Service



